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CHARGE : 402(a) (8)—contained insects while held for sale.: SR IO

DisposrrioN: .- 9-21-59. .. Consent—claimed by Velvet.Peanut. Products D1v of (
Sunshine Blscmt Inc., Detroit, Mich... The article was. sorted, cleaned, and )

" converted into peanut butter.

26595, Shelled peanuts. (F D,C No 43340 S Nos 62—708 P 62—710 P 79—
895/7 P.) T

QuANTITY 1,989 125-1b. bags at Detr01t M1ch

_SHIPPED Between. 5—29—59 and 6—24—59 from McRae and Cordele, Ga and
Norfolk, Va. .. _

LiBerED: 8-17-59, E. Dist. Mich. . . .
CHARGE 402(a) (3)—conta1ned 1nsects Wh1le held for sale

DISPOSITION 9—21—09 Consent—c1a1med by Velvet ‘Peanut . Products D1v of
Sunshme Biscuits, Inc., Detr01t Mich. The artlcle Was sorted cleaned and
converted into peanut butter.

26596. Shelled peanuts and cocoa beans. (FD G No 44212 S Nos 77—014/5
P ) 3 NN T A
QUANTITY 50 119-1b. bags of peanuts and 750 "182-1b. bags of cocoa beans,
at Seattle, Wash., in possession of Washington Chocolate Co. :
SHIPPED: 8-14-59 and 10-26-59, from Ilheus, Brazﬂ and Houston, Tex
LiBeLep: 1-29-60, W. Dist. Wash, . ‘ s

OHARGE' +402(a)'(4)—the articles had been held: under msamtary cond1t1ons
. whereby.they may havebecome contaminated with filth. S -

DisposiTiON : 2-4-60. Congent—claimed by Washmgton Chocolate Co B Seﬂ— (
regated ; 214 1bs. of peanuts and 1,590 lbs of cocoa béans destroved and
14,193 1bs. of cocoa beans converted for use m makmg fertlhzer T

VITAMIN MINERAL AND OTHER PRODUCTS OF SPECIAL
DIETARY SIGNIFICANCE ' :

26597, Mlneral water.  (F.D.C. No. 353895, 8. Nos '62—733 L 62—735 L)

QUANTITY: 353 cases, 6 1/2-gal btls. each and 81 .5-gal. carboys, at, Memph1s,
Tenn., in possession of Mountam Valley D1str1butors (Mountam Valley
Water Co.). i 4 8000 Lo s : SO e a0

" SmmepEp: 6-5-53 and. 7-24—53 from Hot Spmngs, Ark by Mountam Valley
Spring Co, :

LABEL IN. PART (Btl) “Mountam Valley Mmeral Water * * * A naturally
pure m11d1y—alkalme mmeral Water * % * it is 1deal for regular ;use.by, chil-
dren and adults * * * Visitors in Hot Sprmgs, Ark., usually drmk at least
8 glasses each 24 hours * k% Bottled by Mountam Valley Sprmg Co Hot
Springs, Arkansag.” - T T e T

ACCOMPANYING LABELING : Pamphle’ts’entitled: “Youi‘ He'alth' B’egixi‘s ’ With" Na-
ture,” “The Importance of Mountain Valley Water in Arthritic and Rheumatic
Disorders,” “The Importance of Mountam Valley Water in Kidney and Bladder

. *Disorders,” ““Mountain . Valley. ‘Water: from. Hot' Springs,::Arkansdy;:‘in . Preg-
nancy and Care of Children,” ‘Fhe-Story:of,Mountain Valley Mineral -Water
from Hot Springs, Arkansas,”.¢Is Your Trouble Mineral Deficiency?,”. "Facts
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- ‘About- Mountain ‘Valley: Mineral “Water from:Hot Springs, Arkansas,” “Why
- Everyone Should:drink Two Quarts: of Water :Bach: Day;’ ‘Helping :to. Stay
Young Through Mmerals,” and “How Much Mountam Valley Mmeral Water
- Should I'Drink:?* -~ - = CeTr perniag e oo L s LG

LIBELED 8-19—53 W Dist! Tém,

OHARGE 403(a)——-when smpped and Wh11e held _for' 5

lack of necessary mmerals i§ one of the m1ss1ng hnks in the health measures
_-taken by the average pperson; minerals help: to offset. the. damaging:effects
i of toxins -and wastes; drinking Mountain:Valley :Water regularly:helps the
_ body control the amount of nutr1t1on taken in ‘and the ‘amount of waste
"ehmmated the 1nﬂuence of’ Mountam Valley Water O the metabollc process,
the changmg of food to heat energy, is most healthful and incéreases the
:asslmllat1on of foods the magnesmm b1carbonate, 52 66 parts per m11hon,
in Mountain Valley Water helps to neutralize excessive uric ‘acid thereby
- - assisting the e11m1nat1on of toxing which the ‘body must throw oﬁ ‘the S111ca,
15.57 parts per mllhon, in Mountain Valley ‘Water which carries the ‘minerals
- to points of assimilation.is itself passed.off by .the body through- pores, the
“glands and elimination organs; aluminum: sulphate, 7.59 parts per: million,
in Mountain Valley Water, is a purification agent, among other things, and
“gerves as a. iild diuretie-eliminant; potassium is a-good: oxidizing agent and
helps regulate the availability -of ‘nourishment taken in and:the’amount of
waste thrown out; the mmerals in Mountain Valley Water help the kidneys
- manufacture urea: and- urie: ac1d ‘minerals ‘inerease resistance to mfectmn it
"ha$ been detenmned with alarmi that some foods which aré normally- consldered
_';,excellent sources of certam mmerals no longer contam them béca se; the soil
* Where they were grown; has lost a portion-of thése elements ; cal'f‘_nm' deficiency
is usually accompamed with the ;inability- of -the- body ‘to. mtilize .vitamin
...Bi; cobalt stimulates. the body s blood-makmg system and is used in syn-
" thesizing vitamin/B. in the body ; the trace of cobalt in Mountain Valley. Water
may be of 1nest1mab1e value in nutr1t1on, espec1ally for people res1dmg in areas
*0m cob deﬁc1ent 5011 a, shortage of zmc dlStllI'bS gemtal functmns,
n1trogen. assumlatmn and norma‘i ha1r growth and falhng out. of hair and
+hair changes seem. to be. d1rectly connected with the presence -or:absence of
“'giné, and as'it is ‘possible that zine deficieniey: is-quite frequent, the drmkmg
of Mountain Valley Water on a regular basis should help to supply the needs of
.:this element ;. and 403@)—the article purported. te be and was représented as
a food for spec1al d1etary uses by regson’of ity mineral’ content and’ 1ts Iabel
failed ‘to reveal the’ fact ‘ay reqmred by the regulatmns that ‘the need for
~sulfur and cobalt, manganese, fluorine, zine:and bromine, in human nutntmn
~had not been established; and-its'label: failed also to state;.as required by:the
, ~regulat10ns, the - proportlon of’ the mmu:num da1ly reqmrement Yor: chlldren
and adults for alcmm, phosphorus, 1ron, and 1odme supphed by the artlcle
-.when. consumed in a;gpecified quantity during a: period of .one day, and. the
: ."quantlty of manganese, zine; bromme, sulfur, cobalt potassmm magnesmm,
7’”5_copper, and’ ﬁuorme ina spe(nﬁed quanhty SRR
. The libel. alleged also that the article was m1sbranded under t e,pro‘ JSIODS
f.of the law apphcable to drugs as. reported in notlces of Judgment 'on drugs
~.;and .devices, No: 6023, : Gt : g
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DISPOSITION : On 9-8-53, Mountain Valley Sales Co. filed a claim for the water,
and a motion for removal and transfer to the United States District Court
- for the Eastern District of Arkansas. . - T p
On 10-19-53, an order was entered that the case be transferred to such
court. On 11-2-53, the United States Attorney for the B. Dist. Ark. and the
‘attorney for the claimant filed a stipulation to transfer the case to the W.
Dist. Ark., and on the same day the case was transferred to that district.  On
11-23-53, the Judge of the District Court of the W. Dist. Ark. on his own
" motion, ordered the case remanded to the E. Dist. Ark, The memorandum
~opinion on which the order was based is set forth as follows:,

MiiLER, District Judge: “The record in this case reflects the existence of
~a serious jurisdictional question and it is the duty -of the court on its own
-motion to determine that question. . ,

 «In Moore’s Federal Practice, Second Edition, page 2330, in discussing Rule
*""12(h) of the Federal Rules of Civil Proceduré, the learned author said:

A party may. always suggest that the. g:ouft‘ lacks jurisdiction of the
subject matter, or the court may Taise such defect on its own initiative.

v L 4In Ha‘ék.ner,--et al. v. Guaranty: Trust Company of New York, et aZ.,‘an .
. Circuit, 117 F.. 24 95, the court at page 97 of the opinion said: : :

. Appellant’s objections to the timeliness or:form of the motion to dismiss
are unavailing, as jurisdictional issues may be raised by the court at any
time on its own motion, . :

. “In.Olark, Director, v. Paul Gray, Inc., et al., 806.U.S. 583, 83 L. Ed. 1001,
59 8. Ct. 744, the court-at'page 588.of 306 U.8. said: : o

* A motion" of appeliants‘in‘the court below to dismiss the bill of com-
- plaint for want of ‘the jurisdictional amount 'was: withdrawn, and the
. jurisdictien, of . the. district court is mot challenged here. But on. the

) argument, it appearing ,dg;qbtf_ul ‘whether the ‘matter in controversy’
" exceeded ‘the sum or value of’ $3,000.00, § 24(1) of the Judicial Code;
28 U/S.C: §41(1), we raised the qti_estip’n “whether the jurisdictional

. ‘amount was involved,‘'as was our -duty. .

" “In Louisville & Nashvillé Railréad Company v. Mottley, 211 U.S. 149, 53

L. Ed. 126, 29 8. Ct. 42, the court at page152 of 211 U.8. said:

.. We do not-deem it necessary, however, to consider either of these ques-
‘tions, because, in our opinion, the court below was without jurisdiction

" ‘of the cause. Neither party has questioned that jurisdiction, but it is
the duty of this:court to see to it that the jurisdiction of the Circuit Court,
‘is not exceeded.. This duty we have frequently performed of our own
motion,. ct . : o

: “Tn the instant case no.one has questioned the jurisdiction of this court but,
- as above stated, it is the duty of the court to examine and determine the ques-
. tion for itself. Jurisdiction cannot be conferred by agreement but only by
statite. o LR AR T k ) LeeE 2
© “Phe ‘suit was filed 'in’‘the United States District Court for the Western
- District -of Tennessee on August 19, 1953, for seizure ‘and condemnation of
. certain-articles under and in accordance with the Federal Food, Drug and
 Cosmetic Act (21 U.S.C.A. 801, et seq.). The articles sought to be seized and
" condemned were situated in ‘the City of Memphis, within the territorial
- jurisdiction of the Federal Court'for the Western District of Tennessee. The
. libelant, inter -alia, prayed. that all persons having:any interest therein be
cited to appear herein and answer the aforesaid premises; that this court
~ decree the condemnation of the aforesaid article and grant libelant the costs
*‘of this proceeding against the claimant of the aforesaid article; that the
- aforesaid article be disposed of as this court may direct pursuant to the pro-
visions of said Act; and that libelant have such other.and further relief as
the case may require.
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4 After due and: timely notice of the filing of the libel, the Mountain Valley
Sales Company, a corporation organized and ex1stmg under the laws .of the
. Staté of Arkansas and having its principal office in the City of ‘Hot Sprmgs
County of Garland, State of Arkansas, filed its elaim in which it alleged that it

is the true and bona fide owner of and herein makés claim for the aforesaid

.. 853 cases, more or less, each containing 614 gallon bottles, and the 81-5

gallon carboys, more or less, of an article labeled in part ‘Mountain Valley

.Mineral Water,’ which are the subject matter.of the 11be1 filed herein on
~August 19 1953 o .

“On the same date, the clalmant filed its motion for 1emova1 and transfer
- and renewed its allegatron that it is an Arkansas corporation, with its princi-
. pal’ place of business.in the City of Hot Sprmgs in Garland Gounty, Arkansas,
. *which is in the Western Dlstnct of Arkansas.’ .

. “The motion was based upon Section 304 (a) of the Federal Pood Drug, and
“Cosmetic Act, 21 U.S.C.A. 834(a). The prayer of the motion is that the court
. immediately remove and transfer this case either to the. Eastern District of
Arkansas or to some other district which is within reasonable proximity: of
- claimant’s principal place of business and is contlguous to the dlstrlct in Wthh
said place of business. is located. .
- “The motion was heard on. October 16 and the court, in 0”rantmo' the mo-
tion, sald .

.The law prov1des that the court shall, by order, . unless good cause to
the contrary shown, specify a district of reasonable proximity to the
claimant’s principal place of business, to which district the case shall
be removed for trial. The formal order of removal rec1tes that the
court does hereby find that the claimant is.-an Arkansas corporation: ‘hav-
ing its principal place of business in Hot Springs, Arkansas, which is
located. within the Western Judicial District of Arkansas, and that a
-judicial district of reasonable proximity to the claimant’s principal place
of business is the Eastern Judicial District of Arkansas, Western Division,
at Little Rock, Arkansas; and the court further finds that the motion
of claimant is well taken and should be granted no good cause to the
..contrary having been shown, under the direction and authority of Section
304(a) of the Federal Food, Drug and Cosmetic Act, 21 U.S.C.A. 334(a).

“In accordance with the order, the papers and record were transmitted to
the United States District Court for the Bastern District of Arkansas, Western
Division, at Little Rock, Arkansas, and were filed in that.court.on October 20,
1953. On November 2, 1953, Honorable James T. Gooch, United States At-
torney for the Eastern D1strlct of Arkansas, as attorney for libelant, and

- Messrs. Wright, Harrison, Lindsey & Upton, attorneys for claimant, filed a
stipulation in which they st1pu1ated ‘that the cause may be transferred forth-
with to the United States District Court, Western District of Arkansas, Hot
Springs Division.” On the same date, the court entered an order transferring
the case in accordance with the stipulation, and the papers and records were
filed herein on November 10, 1953.

“As heretofore stated, the hbel was filed under 21 U. SCA §334 which
provides: ’

(a) Any article of food drug, device, or. cosmetic that is adulterated
or misbranded when introduced into or while in interstate commerce or
while held for sale * * * after shipment in interstate commerce, * * *
shall be liable to be proceeded against while in interstate commerce, or at
any time thereafter, on libel of information and condemned in any district
'cor;frt o(g the Umted States vuthm the jurisdiction of “hl(h the artlcle
is foun . _

“The record does. not cleally disclose upon what authority the case was
-transferred to this court. - It is clear that .28 U.S.C.A,, § 1404 does not: apply
since the original action could not have been brouOht in this District because
the articles sought to be condemned were not then and ‘are not now within
the territorial jurisdiction of this court. Fettig Canning Company v. Steckler,
Tth Circuit, 188 F. 2d 715; United States v. Reid, D.C.E.D. Ark., 104 F. Supp.

563937—60-——3
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260 Tnited States v. 23 Gross Jars, mo're or less, of Enca 0ream, et al ND

Okla 86.F. Supp. 824. :

: “21 U.S: C.A.,-§ 834(a), does not authorlze or perm1t the removaI of a case

* of this' nature to the district within which claimant’s principal place ‘of busi-
-ness is, located.. In Ugpited States v. 23 Gross Jars, etc supra, the court said :

Smce Sectron 1404(a) does not apply, the spec1a1 venue sectlon of 21

i U §.C.A does. This section allows removal in this type action to district

courts ‘of reasonable proximity to the claimant’s principal :place of busi-

ness.’” The phrase has been interpreted to exclude- the  distriet or divi-
~..sion in which claimant’s prmc1pa1 place of busmess is found

, “See Umted States'v. 91 Packages, more or less, Nutrilite Food Supplement
“eter; D.ONJ., 98 F. 768 ; United States'v. 600 Units' icontaining Nue-Ovo, etc.,
DC Ww.D., Mo 60 B. Supp 144 1 United States-v. 26 -Dozen Bottles: etc.,” of
Wheatemm Brand Cevigards, D.C., Mich., 60 F. Supp. 626.

' “The United States District Gourt for the Western District ‘of Tennessee

?_ could not have transferred the case to this court because the claimant’s
pr1nc1pa1 ‘place of business is situated in the Western District of’ SArkdnsas,

. Hot Springs- Division, and it seems perfectly clear that the transfer to the
‘Bastern District of Arkansas was entfirely proper and in' accordance with
. the statute. When the case was transferred to the- Eastern District of
‘Arkansas, it was to a district’ required by the statute under which _the
Tennessee Federal Court acted, and, even though the libelant and ‘the
. claimant stipulated that the court in the Eastern District of Arkansas should
transfer the case to this court, such stipulation or agreement and the order

3_.- of the .court of the Eastern Dlstrlet of Arkansas cannot give this court juris-

. diction. In Umted States v. Siz Dozen Bottles, more_or less. of Dr. Peter’s
Kamko, E.D. Wisc., 55 F. Supp 458, Judge Duffy said:

.~ The power of removal is excluswely conferred under the act upon the
“+“court of original jurisdiction, barring of course the existence of a stip-
~ulation of the parties on the subject. ‘Ag the latter element does not
obtain in the 1nstant situation, -this ‘¢ourt has no power to grant ‘the re-
: " quested removal. ‘In’ other Words, the right-to removal 1s completely
.. .exhausted and no longer exists in this proceedmg :
- “(Claimant contends, however, that this court- may order the requested
removal under Sec. 334(f) (2) of the act, which provides:’ ‘The court
... to. which such case was removed shall have the powers and be subject
-to the dutles, for purposes of such case, wh1ch the court from which
‘removal was made would have had, or.to which ‘such. court would have
been subJect if such case had not been rémoved.’ |
~"As pointed ‘out, the proceeding was removed, pursuant to ‘the statute,
-to this court ‘for trial’ and not for any other purpose. The language of
" the act last quoted is consistent with such limitation and expressly nega-
~ tives any power in this court to grant further removal on application.
A claimant in proceedings of this nature is limited to a single application
for removal which must be made to the court of original jurisdiction.
My conclusions have complete support’ 1n the lewlslatwe h1story of the
controlhng statutory prov1s1ons

“The order of transfer of the court of the Eastern District of Arkansas
. is not the law of the case and it is the duty of this court to remand the
" case to that court. United States v. Reid, supre, page 266, 104 F. Supp.;
United States v. 23 Gross Jars, more or less of Hwnca C’ream, et al., supra,
. at page 826 of 86 F. Supp. ; Uwnited Sitates v. 26 Dozen Bottles, etc., Wheatemm
~ Brand Oemgards supra. .

: “Therefore, an order should be entered remanding the case to the Umted

States District Court for the Eastern District of Arkansas, Western Division.”

_ " Thereafter, on 12-2-53, claimant filed a motion in the 'W. Dist. Ark., to set

, aside thé order of Judge Miller made on 11——23—53 The motlon Was overruled
" by Judge Miller on 12-11-53 (117 F. Supp. 110), -
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On 12-21-58, -the clalmant filed in the U.S. District Court for the E. Dist.

;‘f 'Ark ‘8, motxon to’ ‘dismiss or re-transfer the case. ' The imotion was based on
grounds that the court of the B. Dist. Ark. was without Jurlsd1ct1on because the
. action was ‘properly transferred from the B. Dist. Ark. to the W. D1st Ark.
by a valid order entered on 11-2-53, after a stlpulatlon between the partles
jf'was .made. under the authorlty of Section 304(a) of the Federal Food, Drug,
,-' ' and Gosmetlc Act The motlon alleged that the order of the U. S Dlstnct Court
. for -the ‘W. Dist. Ark. entered on 11-28-53, remanding.the ‘cause to the U.S.
* ‘District' Court for the E: Dist." Ark., was void. On 1-11-54, the Government
“filed its ‘objection to the motion to dismiss or re-transfer for reason that the

jurisdiction to try the case was vested exclus1ve1y in the U S D1str1ct Court
~“for the E. Dist. Ark.
On 6—16—55 T udge Trlm.ble, Chlef Judge of the U. S D1strlct Court for the
- E. Dist. Ark ruled in.an opinion (135 F. Supp. 333), that ‘his prlor order (on ‘
:',"»"11—2—53) transferrmg the case pursuant to the stipulation, was proper and
'f-’that the court of the E. Dist. Ark. was without jurisdiction- to proceed. = -
© ., -Thereafter, the’ Government ﬁled with the United States Court of Appeals for
the Elghth Clrcmt a petition for: writ of mandamus to compel the D1str1ct
:»»Judge «0of the K. D1st Ark. to vacdte his order of 6-14-55, ‘and retain juris-
B d1ct10n of the action. The petltlon for ‘writ of mandamus was ‘denied by the
: ’Umted States Gourt of Appeals for the E1ghth Glrcult in the followmg opmlon
; ;\Whlch was handed down on 10—19—55 (226 E. 24 238)

VOGEL, Circuit Judge “By order of this court dated August 15, 1955 the
‘petitioner, United States of America, was granted leave to file its pet1t10n for
. a.writ of mandamus wherein petitioner asked that the respondents herein
. show cause before this court-why a writ of mandamus should not issue requiring
.. the’ United States Distriet Court for the Eastern District of Arkansas and
."/the Honorable Thomas G Tnmble, ‘Chief’ Judge of said court, to vacate its
order of June 14 1955 denylng Jur1sd1ct10n in the case of Umted States: of
" America, Ltbelcmt v. 853 cases, ‘more or less, each containing 6 one—half
.. gallon bottles, ete., leelee, and Mountain Valley. Sales Company, a corporatlon
. Claimant, Civil No 2682, and retain jurisdiction of such actlon and dlspose of
the case in accordance with proper legal procedure. .
“The facts out of which the matter arose are as follows:

_ On August 19, 1953, ‘the Umted ‘States filed libel of information in the

Western D1str1<:t of Tennessee against certdin merchandise, praying

' seizure in condemnation in accordance with the Federal Food, Drug and

- Cosmetic Act (21-U.8.C. 301, et seq.)," allegmg that the merchand1se was
" misbranded. No stlpulatlon for removal of the casé to another district

. was entered into and’ upon petition for removal and transfer, the District

“Qourt for the Western District of Tennessee transferred the case. to the

. D1str1ct Court for the Bastern District of Arkansas

“On N ovember 2, 1953, the Umted States Attorney for the Eastern DlStI‘lCt
of Arkansas, representmg the libelant, and the attorney representing the
. claimant signed and filed .a stipulation providing that the.case should be
" “transferred from the Eastern District of Arkansas to-the Hot . Springs
" Division of the Western District of Arkansas, the principal place of claimant’s
business. Chief Judge Trlmble, respondent, signed an order so transferring
the case.
.+ “On November.23, 1953 Judge John H. Miller, of the Hot Springs Division
. of the Western D1str1ct of-Arkansas, on his own: mot1on, ordered that the case
be remanded to the United States D1strlct Court for the Hastern District of
Arkansas. -On December, 2, 1953, the claimant filed a motion to.set aside
: the remanding order of November 23, 1953. Such motion was overruled by
.. Judge Miller on December 11, 1953. Pursuant to Judge Miller’s order, the
.- case.was remanded to the Eastern District of Arkansas. . In remanding the
;. case, Judge Miller, whose opinion appears in 117 F. Supp 110, held that his
court was ‘without Jurlsdlctlon o :
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227 wOn December 21; 1953, the claimant filed a motion in the Eastern District
.. .of Arkansas, asking that the case be dismissed or re-transferred to the Western
. District of Arkansas pursuant to the stipulation referred to herein. Chief
" Judge Trimble, of that court, in an opinion’ and order dated June 14, 1955,
" held that his court was without jurisdiction to proceed in the case and that,

- * & * due.to the refusal.of the court of the Hot Springs Division of
the Western District of Arkansas to accept said transfer, it would not
be proper for this court to make a re-transfer of the case, but’ that an
order dismissing the cause should be deferred for a period of sixty days
in order to enable libelant, if it so desires, to apply to the Court of Appeals

.. for a writ of. mandamus to determine the proper forum for the trial
" thereof. ’ L
“We have thus presented a question of jurisdiction as between two Dis-
_ triet Courts within this Circuit, each holding. that it is without power or
‘jurisdiction to. proceed with the trial of the case. A stalemate or impasse is
““créated which, in the opinion of this court; justifies the exercise of its power
to determine the question of jurisdiction. The order of Chief Judge Trimble
is not an appealable order. However, no good could come of, and considerable
. delay and possibly harm could be caused by, awaiting an order of dismissal
 from the District Court for the Eastern District of ‘Arkansas, Western Div-
¢ ision, and appeal therefrom. Chief Judge Trimble has held that his court
-~ does not have jurisdiction. If he is right, then he does not have jurisdiction
.to dismiss and there would be nothing from.which to appeal.- It would be
improper for this court to allow such a stalemate to continue. The matter .
should be dealt with now so that the case may be properly tried in the court
having jurisdiction thereof. Ex Parte Simons, Petitioner, 247 U.8. 281 (1917) ;

Barber Asphalt Pav. Co. v. Morris, Judge, 132 F, 945 (8th C.C.A.) ; C-0-Two

Equipment Co. v. Barnes, Judge, 194 F. 2d 410 (7th C.C.A.) ; Wiren v. Laws,
194 F. 2d 873 (D.C.C.A.). o _ , T

“The question presented is difficult. Two able and conscientious District

- Judges, after exhaustive review and the writing of carefully considered

opinions, have arrived at diametrically opposed conclusions, each holding

that his court is without jurisdiction. While this situation exists, the case

itself hangs in mid-air with nothing being done to bring it to trial and proper
conclusion. ‘ S v v

. “The solution of the problem Jies in the interpretation given to 21 U.S.C.

884 (a). That section, insofar as it may be pertinent to the problem, provides

as follows: . '

In any case where the number of libel for condemnation proceedings is
limited as above provided the proceeding pending or instituted shall, on
application of the claimant, seasonably made, be removed. for trial to any
district agreed -upon by stipulation between the parties, or, in case of
failure to so stipulate within a reasonable time, the claimant may apply
"to the court of the district in which the seizure has been made, and such
court (after giving the United States attorney for such district reasonable
notice and opportunity to be heard) shall by order, unless good cause to
the contrary is shown, specify a district of reasonable proximity to the
~ claimant’s principal place of business, to which the case shall be removed
for trial. - (Emphasis supplied.) '

. “In remanding the case to the: Eastern District of .Arkansés; Judge Miller
said, in U.8. v. 853 Cases, More or Less, Mountain Valley Mineral Water,
117 F. Supp. 110, 115: . / '

A reference to the statute discloses that the application of a claimant
for transfer, whether upon stipulation or motion, must be made ‘to the

- court of the district in which the seizure has been made, * * *’ The
statute authorizes only one application and that must be to the designated
court. If agreeable to all parties in a case of alleged misbranding, as
in the instant case, the case may be transferred to ‘any district agreed
upon by stipulation between the parties,” but if the parties do not so
- stipulate then the designated court must, if a transfer is allowed, ‘specify
a district of reasonable proximity to the claimant’s principal place of
business, to which the case shall be removed for trial’ The claimant
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- exercised its right to. a transfer from the court of original jurisdietion
_to a court permitted by the statute. In so doing it exhausted the statutory
~ right to transfer and the case cannot be transferred again e1ther on motion
or stipulation. _ e

x0T -.,fk.?--‘.._.* o A
'“If the parties are allowed by stlpulatlon, to transfer a case a second tlme,
there is no reason why they could not transfer it'as many times as they mrght
desire and thus control the jurisdiction of the federal courts by various
stipulations.
“We are unable to agree w1th Judge Miller in h1s conclusmns In dealing
~ with the application for transfer based on stlpulatmn, the statute refers to a
case pendmg or instituted,’ from which it is fair to.assume Oongress meant
some court in addition to that wherem the case was. ‘instituted’; in other
words, to a court where it might be pendmg as distinguished from where it
was ‘instituted.” -Such.an interpretation presupposes the: poss1b1hty of at least
-one transfer to get from the court where the case Was 1nst1tuted’ to-wheére
it was ‘pending.’
“The statute does not l1m1t the number of apphcatwns to one. It is, in fact
silent on that question and itis only by .inference, as above, that the thought
of ‘more than one dpplication ig arrived at. Granted that the matter is not
free from doubt, we prefer the more liberal view and do not believe the parties
- wereé bound by or limited to one apphcatlon and only one Where a stlpulatlon
has been entered into between them. '

- “In.passing the Federal Food,. Drug and Cosmetic Act (21 U.8.C. 801, et
seq.), Congress recognized that extreme hardship might result to clalmants
~whose property had been seized in ‘distant jurisdictions. <A manufacturer

... with :its principal place of business in- California might' have property seized
in Maine.. The difficulties of property" defendmg ‘the libel ‘action in the dis-

-trict where the property was seized, -such as in the production of documents or
other exhibits, the availability of witnesses and the readiness of other infor-
mation, together with ‘the expense, might make: it 1mpossmle for ‘a‘ claimant
to obtain justice.  Congress -accordingly provided; in 21:U.S.C. 334(a); that
the proceeding ‘pending or. instituted’ could be: ‘removed- for ‘trial ‘to any dis-
‘trictagreed upon by st1pu1at1on between the parties.’ In the event-of failure

. - to so.stipulate, Congress prowded that the claimant “may apply ‘to the eourt

-'of the district in which the seizure has beén made; and-such court shall by
order, unless good cause to the contrary is ‘Shown, specify a dlstrlct of reason-

able proximity to the claimant’s principal place of busmess &

“In the-instant case; the’parties apparently were at first unable to agree
upon a place for trial and accordingly it:became necessary for the claimant to

. ‘make application to the court of original ‘jurisdiction for transfer. That
transfer or removal-could not be t6 the district of the claimant’s principal

. place: of business but only:to ‘a district of reasonable proximity’ thereto. It

-~ will“be noted that the statute involved, in referring to claimant’s petition

- for removal, spec1ﬁca11y provides that such apphcatlon shall be ‘to the court
of the dlstrlct in ‘which the seizure has been made.” As"already pointed out,
no sueh restriction is found where ‘the parties have agreed by stipulation upon
‘the place of trial. Such- apphcatlon, based on stxpulatlon, may be made to
-any court where the case is pending. - Nowhere in the statute will be found
‘any provision to the effect that a c¢laimant has exhausted ‘its statutory rlght to
‘transfer by stipulation through havmg made. dpplication ‘to the court of origi-
nal jurisdiction for removal and weé cannot accept such® constramed view of
the statute.

* “In the case of United States v. 45 % Dozen Paokages M o're or Less of U-X
Improved Shawing Medium, 46 F. Supp. 112, the court, under Identlcal facts
such as we are econcerned with hére, said, at page 112:

‘Claimant contends that the order transferrmg the case to th1s court
had .been ‘consented to by the United States Attorney for the District of

. Connecticut, -and, ‘accordingly, ‘such transfer was permissible under the
-statute. I agree with this contention. .The statute specifically. provides
" that a proceeding ‘pending or instituted’ shall on -application of the claim-
ant be removed to any district ‘agreed upon by stipulation between the .
parties. The consent of the United States Attorney for the District of
Connecticut was in effect a stipulation. Nowhere is it provided that by
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igtiptlation-a- proceeding may bé transferred onky once, and then only to a
d1str tlwhere the clalmant does not have h1s pr1nc1pal place of busmess

“In Umted States v. S’m Dozen Bottles, More or Less of ‘Dr Peters Ku- .
riko, 55 F. Supp. 458, D.C.E.D. Wise. 1944, the court demed a second request
by claimant for a compulsory removal. In the opinion, J udge Duﬁy, now

: 'J udge of the Umted States Gourt of Appeals, 7th 01rcu1t sald

: The power of removal is exclusively conferred under the act upon the
court of original jurisdiction, barring of course the existence of @ stipu-
- “lation of the parties on the subject. As the latier élemetit does not obtain
oo im the instant isituation; this court has no power to grant the requested
~.removal.’ In other Words, the :right to removal is’ completely exhausted
: and no longer ex1sts 1n th1s proceedmg (Emphams supphed) '

e “There Would seem.fto be there mferred that if a st1pu1at1on had ex1sted
]_n .that- instance  the court would .have had the right.to enter:an order
removing the case to the district provided for in such stipulation, :To hold
-.that the parties could:not stipulate for a- place of -trial agreeable t6 both
- _,because the ..claimant- had. -once :made- application to-the court. of: original
. jurisdietion for removal would seem to us unduly restricting the parties and
. .to defeat the intent of .Congress to the -effect -that the case could be tried:in
, any:.district .agreeable .to the parties -as: expressed by stipulation.. We-=do
not believe that Congress intended any: limitation which it-did not- express.
'~ “Argumenthas been made.to the effect that this view or interpretation of the
statute. might.result:in continuous tranfer .from.one- district:to another,
_.possibly. through, unwﬂlmgness on. the part of ‘United States Attorneys: to try
-the oase and to shift-the burden elsewbere... ' We¢ find no force to that: argu-
‘ment. _The.United: States .Attorneysin. the various:districts are under the
- _;control of :the Attorney General. - The-remedy for-any such difficulty, should
..it.arise, rests in.his hands:and: can. be .easily: exercised. .We:think the: Oon-
’.gresy intended that. the parties: should be allowed to.stipulate .trial in ‘any
.. distriet: agreed upon’ .and that such.:right is.a salutary omne and: that its
_exercise in many. 1nstanc S-1aYy. operate in; theinterests of justice. *: .
... “In- the instant case; it may well be that due to: unfamiliarity W1th the
;;problems mvolved the parties at.first,.could not agree upon a place-of trial
.- Subsequent.. to. the  original.- removal ‘to-, the. Hastern; District -of: Arkansas,
- Western- D1v1s10n, the parties. did; agree ‘that the.case could bestibe tried.in
the home district. of the-claimant.:.. This is-consistent with the.general idea
_..that a party has a right.to be tmed in his: home d1str1et unless such place of
.-trial would: otherwise. appear.improper. . .
“We hold ‘that; under the statute.the partles had the rlght to st1pulate a
__removal of -the. case from the ‘Bastern District :of Arkansas te the home
" district of the .claimant. and that .the. Western District: of - Arkansas, - Hot
., Springs- D1v1s1on, has Jur1sd1ct10n of the case.: Accordmgly, the:writ of man-
" damus. will be denied :and- it is . .ordered that the. files in: the case:of United
;States -of. Amerwa, Libelant, v. - 358 cases, more or less, each containing 6
one-half fgallon bottles, and. 81 ﬁve-gallon carboys, more or less, of an article
- of food and drug labeled. in, part: ‘Mountain Valley -Mineral Water, et al.,
Mountain Valley. .Sales Company, a corporation, .Claimant, Civil-No. 2682
_.be transferred from the Eastern District.of Arkansas, Western Division, to: the
v;,.Western District of Arkansas, Hot. Sprmgs D1v1s1on in order that that court
. may be m a pos1t10n to proceed with the case’ . : el T

On 6-6-55, H. B. McFarling, the distributor. of the seized water and pamphlets,
Memphls, Tenn,, ﬁled a. clalm for the followmg descnbed pamphlets *The .im-
portance of Mountain Valley ‘Water iin -Arthritis ‘and Rheumatic-Diserders,”
“The Importance of Mountain Valley Water in Kidney and Bladder Disorders,”
“The. Story of Mountam Valley Mmeral Water From: Hot. Sprmgs, ‘Arkansas,”
“Is Your, Trouble Mineral Deficieney %, “Facts ‘About Mountain Valley Mineral
Water: From Hot Springs, Arkansas,” “Why Everyone Should Drrnk T‘WO Quarts
of Water Each Day " “How "Mu hj‘Mountam _V alley Mmeral Water Should I
Drmk » L s SN v v .
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~On. 6-6-55,: - John G. Scott;’ Yonkers,:: N.Y.;: appeared as: clalmantu for the
pamphlet ent1tled “Helpmg To Stay Young Through_ Mine rals 7 .
"The Government and the claimants -each’filéd. Wr,ten" nterrogatorles fch
were subsequently answered in part and An addltlon extenswe depos1 qns were
taken. . - : s eyt R :
~ The case came on to tr1a1 before a Jury on 5—-21—56 in the;W ‘Dl't wArk
and was’ concluded on 6—2—56 When the Jury rehdered a verd1ct in faVor of the
clalmants 10n 6—2—56 the court in accordance Wlth the Jury Verdlct entered
a Judgment in favor of the claimants -and-ordered-the- actlon dismissed.” :
: the“clalmants testlmeny- “the Government'i filéd a: Wr1tten
-dict ‘whic Y After the' ury verdmt the

1not1on was den1ed onm8.—1—o6 ' (143 7F 'Snpp 2.:19) : lThe (xovernlnent appealed
and the Judgment of the district court was reversed by the United. States Lourt
of Appeals for ‘the Elghth Circuit .on 8-6—57 in the followmg op1mon (247
2d 473) N
SANBORN, Oircwit Judge! “This is an’ appeal by the United’ States from an
adverse judgment in a libel proceed.mg brought by it on August 19, 1953, in the
© ‘Western District of Tennessee, for the condemnatmn, ,under §304(a) of the
. Federal Food, Drug, and Cosmetic Act, 52 Stat; 1040, as amended; 21 U.8.C.
7§ 834 (a), of ‘a quantity of allegedly ‘misbranded "Mountain ValIey Mineral
Water, bottled by the Mountam “Valley Sprmg ‘Company,: of Hot Sprmgs,
- “Arkansas, and shipped in interstate commerce. At the time: of seizire in the
~ libel proceeding, the water and its accompanymg sales hterature ‘was-located
at 2089 Madison Avenue, Memphis, Tennessee, in the: possession of an ‘authorized

_d1str1butor, Henry Branson McFarhng, domg busmess as Mountam Valley
‘Water Company. * " g

“United - States ' District Court’ for ‘the Western D1str1ct of Arkansas and a
jury, at Hot Springs, Arkansas, can be gatheréed from Unitéd States v. United .
States Dwtmct Court for the Eassiern District of, Arkcmsas, 8 Cir,, 226 E., 2d238

. 1 ..

_,falsely represented it to. be an adeq& _
. ‘diseases and disorders, and cont ined. ther false statements [§ 502(a) of the

. Act; 21 U.S.C, §352(a)1;? and (2) that the water was represented for.special
bel did not. be the mfor:natmn; 'concermng its

) 'dletary uuses, . and that’ its 1a 1
; mineral propert es, determa ed hy;_regu t1

21 U.8.C. §321(k).. . .
,__,.2 “8352.. [21 . S C ], M@sbr(mded drugsA .

mmeral and ot er dletary propert es. ‘as the
[Federal Security] Administrator [the Se y of Health, Education, and Welfare since
April 11, 1953, 67 ‘Stat. 631, 632] deter ] ,to be, and by regulations prescrlbes as,
necessary in order fully to inform puichasers as to its valué for such uges.”

“Food” is defined by § 201(f) of the Act, 21 U.S.C. § 321(f) as *“(1) articles used for
food or drink for man or other animals, * * *»

such mformatwn concermng its v1tam n, T



216 _ FOOD, DRUG; AND COSMETIC ACT  IFNJ,

“The Mountain Valley Sales Company, of Hot Springs, Arkansas, a sub-
sidiary of the Mountain Valley Spring Company which bottled. the water,
_filed a claim for the water and a separate claim for ‘24 pamphlets, more. or
less, entitled “Your Health Begins With Nature”,” and ‘24 pamphlets, more or
less, ‘entitled, “Mountain Valley Water From Hot Springs, Arkansas, in
Pregnancy and Care of Children”,” which pamphlets had been seized in the
libel proceeding. , .
_ “John Q. Scott, of Yonkers, New York, ‘the Mountain Valley distributor in
New York and in the New York area,’ filed a ‘claim asserting ownership of

three of the seized pamphlets entitled, ‘Helping to Stay Young Through Min- .

‘erals.’ He moved to dismiss the libel as to:the three pamphlets on the ground
that they did not constitute labeling and had been unlawfully seized. He also
moved to suppress the pamphlets as evidence, on the ground that they had
been obtained in violation of his constitutional rights; this upon the theory

that Government Agents had unlawfully used decoys and subterfuge in procur-
. ing the pamphilets from the Memphis distributor. : . :

 “McFarling, the distributor from whom the water and pamphlefs were
taken, filed a claim for the following seized literature, of which he asserted
he was the owner: . -

-~ 146 pamphlets, more or less, entitled ‘The Importance of Mountain Val-
' ley Water in Arthritic and Rheumatic Disorders’ L ”
- 80 pamphlets; more or less, entitled ‘The Importance of Mountain Val-
. ley Water in Kidney and Bladder Disorders’ I s
- - 7 pamphlets,- more or less, entitled. ‘The Story .of Mountain Valley
Mineral Water from Hot Springs; Arkansas’ = -~ - S o
123 pamphlets, . more or less, entitled ‘Is Your Trouble Mineral De-
. ﬁCienCY?, : O N LA & S : C . i
. 500 pamphlets, more or less, entitled . ‘Facts About Mountain Valley
Mineral Water from Hot Springs, Arkansas’. . S VI
4 pamphlets, more or less, entitled “Why Everyone Sheuld Drink Two
—.Quarts.of Water Each Day’ - ... ... . ... .o .o
- . 50 pamphlets, more or-less, entitled. ‘How Much Mountain Valley Min-
-.eral Water Should I Drink? T T e
McFarling also filed a motion to suppress the pamphlets as evidence. |
" “THe trial colirt deferred ruling on the several motions to suppress evidence

“and to dismiss the libel, until thé trial of the case on'the merits. The motions
ultimately disappeared from the case.” '~~~ " . . o
©"MATI of the claimants were represented by the ‘same counsel, Tt is apparent
from the record that the party m t’interestéd in defending against the libel
was the Mountain Valley Spring Company, of Hot Springs, Arkansas. It has
for many years bottled the water from the Mountain Valley Spring, which is

_located about ten miles by road from the city of Hot Springs, and has sold the
watér ‘rather generally ‘throughout the United ‘States to ‘authorized distribu-

tors, and to dealers through its subsidiary the Mountain Valley Sales Company.

“At the trial, the issues were: (1) whether the sales literature introdticed
in evidence by the Government constituted ‘labeling’ of the water within the
meaning of 21 U.S.C. §321(m); (2). whether the labeling was ‘falSe or mis-
~ leading in any particula® [21 U.8.C. §3852(a)]1; and (3) whether the water
- was represented for special dietary uses. S -

“The Governmient, having the burden of proof, first introduced its evidence
tending to support its charges that the representations contained in ‘much of
the sales literature with respect to the medicinal and therapeutic qualities
of the water were false or misleading, aiid to show that the water was rep-
resented for special dietary uses. .Thé cldimants then introduced evidence
to show that the representations contained in four pamphlets, which they con-
tended were the only ones used by the Memphis distributor, and.therefore the
only ones constituting ‘labeling,’ were not false or misleading. . They denied
that the water was represented for special dietary uses, but did not claim
“ gh?iit?)ﬁh()a labels on the bottles contained the information required by 21°0.8.C.

At the close of the 'blaimé@té’, evidence, the Government made a written
motion for avd’i‘ljectedtvel_jdiqt on the gijoq ds: T ‘ ‘
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The uncontreverted evidence in this-ecase shows that Mountain Valley
Mineral Water is recommended and suggested for use as a food for speelal
dietary uses because of its mineral content. The labels -on both sizes
of bottles seized fail to bear the information required by 21 U.S.C..[§]

- 343(j) and 21 C.F.R. [§11254. For this reason, the mineral. water is, as
" a matter of law, misbranded within the meaning of 21 U.S.C. [§1 343(])
and should be condemned pursuant to 21 U.S. C [§] 334 (a) & (b)

In ruling upon the motlon the court said :

Now, this motion of the plaintiff or 11be1ant for a’ dlrected verdlct on

- the question of the alleged m1sbrand1ng of the water as appearing in the

- exhibit, the bottles introduced here, raises this question, Water may be

’ cons1dered a food when used under the statute for dietary uses. Now, if

the court was satisfied that this water was recommended for, special die-

tary uses, then I think the motion probably should be granted, but I am

not certain at all on that. * * * I tlnnk that is a questlon that the court
“must subm1t to the Jury

At the time of this ruhng, the trial was v1rtua11y at an end so far as the taking
of evidence was concerned, and the court was considering requests for instrue-
tions. - The court then said to counsel : ‘T think we can reasonably assume that
the testimony will close this afternoon, at 2:80 or 3:00.’ The record shows
. that 'the Government called two rebuttal witnesses, and the‘claimants called
oné witness on surrebuttal. This additional testimony had nothing to do
" . with the question whether the water was represented for special dietary uses.
At the close of this rebuttal- evrdence, the Government’s motion for a directed
verdict was not renewed. ‘But‘when the court called upon counsel for their
objections, if any, to the’ mstruetlons, counsel for the Government said :

The libelant has no obJectlons except for the faﬂure to direct a verdict

. - upon the charge that the water is misbranded because it fails to bear state-

. .ments reqmred by Section 343-J, of the Federal Food, Drug, and Cosmetic

Act, since it is represented asa food for spec1a1 dxetary uses beeause of its
mmeral content * * *, : S

The court overruled the objection.

“The Jury s verdict found all issues in favor of the claimants. The Govern-
ment moved for judgment notmthstandmg the verdict, in accordance with its
"motion for a directed verdict. "This the court denied on the grounds (1) that
by not renewing the motion for a directed verdict at the close of the entire
evidence, the motion was waived, and (2) that the issues were all' issues
of fact and the verdict of the jury was supported by the ev1dence The
opinion of the court is found at 143 F. Supp. 219.

“The claimants now insist that the failure of the Government to renew
"its motion for a directed verdict after the last witness had testified precludes
the review of the question whether, under the evidence and the appllcable
law, the case was mistakenly submitted to the jury. o
: “O’Malley v. Cover, 8 Cir., 221 F. 24 156, states ‘the well knowin general

“rule that to preserve for review the question of the sufﬁc1ency of the evidence
to take a case to the jury, there must be a motion for a directed verdict at
the close of the evidence. The Government conténds that, under the evidence,
~ misbranding of the water was conclusively proven, and that this was sharply,
definitely and adequately called to the attention of the trial court by the
motion for a directeéd verdict made at the close of all of the evidence which
had anything to do with .the grounds-upon which the motlon was. based,
as well as by the Government’s obJectwn, before the jury-. retxred to the
court’s failure to direct’ a verdict. .

“We think that as a, practlcal matter the Government d1d -all . that was
necessary to preserve, for review the questmn ‘whether it" was entitled to
a directed verdict.. This Court, moreover, in the public interest and to guard
against injustice, may, of its own motion, notice errors which have not been
properly preserved for review, if such errors are obv1ous, or if they otherwise
~ seriously affect the fairness and integrity of the judicial proceedings. Uwited

States v. Socony-Vacuum O0il Co., Inc., 310 U.S. 150, 239; United States v.
Bernays, 8 Cir.,, 158 F. 791, 794; New York Life Ins, Co.'v. Rankin, 8 Cir,, _
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162 F;:108;:108 ; Baltimore ¢ Ohio:Railroad Co. v. McOune, 3 Cir., 174 F. 991,
1992 Hari . Adaw, 9. Cir., 244 F. 897, :900;. Ayers v. United Sta,tes 8 01r,
=58 F :2d 607, 609; Pmdentml Ins.: Oo. of Amemca V. Morms, 3 Cir,, 72 F. 24
8245 Qox ¥. Umted States, 8 Cir., 96 F. 2d:41, 43.. . =

. “We -have: not.: insisted -upon -technical perfectlon 1n the preservatmn of
_alleged ‘errors for review. In-the recent.ecase of Railwey. Evpress Agency,
Inc.:v. Epperson, 8. Cir., 240 F.:2d 189; counsel for the defendant moved for

a directed verdict at the close of the ev1dence, but his motion was defective
m failing to state ‘the specific grounds therefor, as required by Rule 50(a)
of the Federal Rules of Civil Procedure, 28 US.CAA. A ruling that the
motmn ‘was 1nadequate to preserve for rev1ew the question of the sufficiency
“of the ev1dence to take the case to the Jury would have been technically
“eorrect. 'We said (page 193 of 240 F. 2d) : “Theére was nothing specific about
the grounds stated by defendant’s counsel in h1s motion for a directed verdict.
It is apparent however, that the trial. Judge knew what counsel was driving
at. ‘So once’ again we shall accept intent for performance.’ - And Rule 1 of
"'thé ‘Federal Rules of Civil’ ‘Procedure pr0v1des that the rules ‘shall be con-
strued to secure the just, Speedy, and 1neXpenswe determmatwn of every
..action.’,

“The pubhc has too v1tal an mterest in. the proper and truthful labeling
of whatever is'sold for. human consumption to justify basing a decision upon
_ what, under. the c1rcumstances, was a mere technical oversight which ‘misled
.neither the trial court nor opposing counsel. -If, under the evidence and the

applicable.law, the water was misbranded; it ought to be condemned in. the

..publie interest. ‘The problem .is a pract1ca1 .one.of consumer. proteetlon, not
- dialectics.’ - United States v Urbutmt 335.U.8..355, 358..
. “How .much of the salesliterature.. seized: : with the water in V.[emphls
constltuted ‘labeling’. w1th1n the meaning of. 21. U.S. G §321(m) was  an
issue in the case. Of the eight pamphlets seized in the distributor’s place
“of business and :introduced in -evidence, the claimants conceded that four
- were ‘labeling,’ namely those entitled: ‘Faets About Mountain Valley Mineral
. Water from: Hot Springs, Arkansas’; ‘How Much Mountain: Valley Mineral
_'Water. Should You Drink? ; ‘The Importance -of -Mountain Valley Water in
Arthritic and Rheumatic Dlsorders’ and ‘The Importance of Mountain Valley
Water in Kidney and Bladder D1sorders The. other four, which bore the
following titles, ‘Mountain Valley Water from Hot' Springs, Arkansas, in
_Pregnaney and Care_ of - Children’;. ‘Your _Health. Begins. With Nature’; ‘Is
.Your, Trouble -Mineral Deﬁclency and. ‘The Story .of 'Mountain Valley
Mmeral ‘Water from Hot ,,Sprmgs, Arkansas, the Government contended
“were, ‘also ‘labehng .The-.claimants,. howeyer, insisted - that they were.not.
Tms, ostens1b1y, because of ev1dence that . they had not ‘been .used. by the
d1str1butor in connect1on w1th sell1ng the water in Mempms However,
"all of the pamphlets were obkusly Jprinted . for use generally in promoting
. .the sale of the water, and.were useful ‘for no other purpose. .All of them were
found in ‘the place of business of .the local distributor, and were approved
advertlsmg matter, available upon request The: President of the Mountain
" Valley Spring Company testlﬁed as a  witness for ‘the clalmants, that ‘he
- knew of no. sales literature being prmted that.was not. approved

elected by Congress to. enforce the Federal Food Drug, and. Oosmetxc Act is
ound at 21 C.F.RS 1. 11 and reads.as follows: -, T L

1A Specwl d/tetary uses.’ (a) The term spec1al d1etary uses’ as
applred to food for man, means p cular ( as dlsnngulshed from general)
uses of food, as follows

(1) 'Uses for' supplymg”p" rticular dietary needs which exist by reason
g of a physical, physiological, pathologi¢al or other condltlon, including but
_not limited to the conditions of diseases; ¢ convalescence, pregnancy, lacta-
“ition,” dllergic hypersensmwty ‘to'food,;’ underwelght, and overweight;
(2)° Uses for supplymg particular d1etary needs which exist by reason
: of age, T d_mg but not limitedto the ‘ages ‘of 1nfancy and childhood ;
(8)” Uses ‘for supplementlng 'or ‘fortifying the ordmary or usual diet
Wlth any v1tam1n, mmeral or other d1etary property Any such partlcular

A

',‘fThe 1nterpretat1on accorded the phrase *special d1etary uses’ by the agency_
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use .of a food is a speclal .dietary use, regardless of Whether ‘such food
“also purports to beor is represented for generaluse.. :

£ 3 * * *® * * *
“We do not propose to set out in this opinion all of the gtatements in all
of the pamphlets, which the Government contends were conclusively shown by
the evidence to constitute ‘labeling,’ representing that the water has ‘special
~‘dietary uses.”  From the sales literature’ rece1ved in évidence; it'is clear that
the ‘water’wis recommended for such wuses.  In the pamphlet ‘Facts About
“Mountam Valley Mineral Water from Hot Sprmgs Ark ’ (conceded by claim-
-ants to be ‘labelmg ), the following appeéars:

- 'What makes it so helpful? - v :
;.,* : - : - e r- O » . * - *) s
4. Its low sodium. Mountain Valley Water, with less than 8 parts per
. . million, is ideal for, the low-salt diet often adv1sed in H1gh Blood Pres-
e ,,sure and’ Congestlve Heart conditions. |
JETI ”s,,ald Ao’ dlgestlon. ‘When used. da1ly for a feW weeks, Mountam

® * ® '* € . %

7. Its helpful trace m1nerals, 1nclud1ng ﬂuorme for teeth and dental
- caries. T !

* % % X, * B T Dk
' Does zt Over-mmemlwe the System? No : Laboratory research indi-
L cates that the predominanf mineral in ‘Mountain’ Valley Water—calcium—
B 1) utlhzed by: the’ body, but where. the body already receives an adequate
B 'supply of’ calcmm, the. drmkmg of Mountam Valley Water does not tend
toincrease the amount.of calc1um in the body -

‘ Where Mountain Valley Water is not bemg used asan a1d in treatment
_ 1t 1s usually consumed 1n place of ordmary Water Wlth and between’ meals
: ‘---“‘In ‘How Much Mountam Valley Mmeral Water Should I Dr1nk" i appears

~ Wlth ‘\{[eals——(}ompetent med1cal op1n10n today adv1ses Wate1 w1th
.imeals “Mountain Valley. is-especially’ su1table furmshmg asmmﬂable cal-
' cmm, magnesmm and other v1tal mmerals Ul : RS

§ “In ‘The Importance of Mountam Valley Water in K1dney and Bladder
Disorders,’ appears the statement that ‘Pure Mountam Valley Water contams
- certain minerals which help proper kidney funetion.” -
L ¢In ‘Your Health Begins with Nature,” ‘which the cla1mants deny was ‘label-.
~ing,’ but which, we think, obviously.was ‘labeling,’ there. were.many statements
. representmg the water; as a dletary supplement :The followmg are examples :

“The’ 1nﬂuence of Mountam Valley on the metabohc process, the changmg

... of food to.heat-energy, is most. healthful Thls asgistance’ beneﬁts all

ages-—from infants to elderly men and ‘women. * Children need ‘Mountain

Valley Water to supplement the calcium they use for teeth and bones.

-Adults appreciate Mountain Valley for the general. good health’ which
seems to be: with. those Who drmk it regularly . PR

B R R R S . ,--" ':'* B i . .4 * :vt *

Mineral Analysis ‘in Parts Per ‘Million

- -zg;(}alcmm B1carbonate—315 43——The r1ch calcmm 1ntake avallable in
_:Mountain: Valley Water helps prevent decalmﬁcatmn in many -eases. It
contributes to the bone-building process, helps. ward: off bone dlseases,

and stlmulates kidney secretmn S ' _
' Led * * T ‘ ‘. *-,_v-il_(‘ * ;,:*;A_,.v :'_"-:<_- ‘

Sod1um—2 88—Mountam Valley s remarkably low sodmm content is
especmlly nnportant to persons suffermg from congesﬁve heart fa11ure
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" high - blood ‘pressure, and certdini kidiey -conditions. It is often’ recom-
mended by doctors to patients on low sodium diets. S

* % % * #* ® *
Pregnancy : . ’ _
* o # oo £ % % *

. Mountain Valley is also prescribed for its high assimilable calcium
content. During the latter half of pregnancy, the mother is required to
supply the baby large amounts of calcium for bone building. If sufficient
caleium isn’t supplied by the mother’s diet, decalcification of the mother’s
bones or teeth often occurs. ' o ' .

Frequently during pregnancy the attending physician will recommend
a low salt diet. In such cases Mountain Valley is particularly advisable
because of its exceptionally low sodium content.

Diarrhea. R . ; L

During infancy and sometimes adulthood, chronic diarrhea may be com-
plicated by the development of tetany, a condition of muscular spasms
which is due to inadequate ‘calcium in the blood. A similar condition
oceurs in certain’ disturbances of the parathyroid glands. Under both of
these circumstances, Mountain Valley Water, because of its usable calciumn,
is a valuable dietary adjunct. ‘

“The other pamphlets in evidence we think are largely cumulative and need
not be referred to. o ; L
~ “We think that all of the sales literature received in evidence was, as a
matter of law, ‘labeling’ (see and compare, Kordel v. United States, 335
U.S. 845, 850 ; United States v. Urbuteil, supra, 335 U.S. 855, 858; V. E. Irons,
Ine. v. United States, 1 Cir., 244 F. 2d 84, 39), and that the question whether
the literature was ‘labeling’ was not an issue for the jury. _
“While no question as to the validity of regulation §1.11 (21 C.F.R.)
defining ‘special dietary uses’ was raised in the trial, and although a federal
appeliate court is seldom justified in ruling upon a question not raised or
~ ruled upon at the trial (Warner v. Dworsky, 8 Cir., 194 F. 2d 277, 278), the
claimants challenge the validity of the regulation upon the ground that it
was not issued pursuant to-a hearing, evidence, and detailed findings of fact,
as required by § 701(e) of the Act; 21 U.S.C. §371(e). We cannot agree.
The regulation is an interpretative ruling which merely states the meaning
accorded to the phrase ‘special diétary uses’ by the Federal Food and Drug
Administration.. The ruling was adopted more than-fifteen years ago. It
did not prescribe the information which must appear on the label of the con-
tainers for foods for special dietary uses.” The regulations prescribing the
required information appear at 21 C.F.R. §1254 It is unnecessary to set
them out in this opinion, since it is conceded that the labels on the bottles did
not contain the required information. These regulations were adopted after
‘notice and hearing, and the contention that they are invalid because the ruling
§ 1.11 explaining the meaning the Food and Drug Administration proposed to
place on the phrase ‘special dietary uses’ was issued without notice and
~“hearing, we regard as withoutmerit,
" “In Gibson Wine Co., Inc. v. Snyder, D.C. Cir., 194 F. 2d 329, 331, the court
said : e e : TR .

The distinctive chacteristics” of interpretative rulings, as contrasted
with so-called regulations, have long been recognized. Administrative
officials frequently announce their views as to the meaning of statutes
or regulations. Generally speaking, it seems to be established that ‘regu-

~ lations,’ ‘substantive rules’ or ‘legislative rules’ are those which create
law, usually implementary to an existing law; whereas interpretative
rules are Statements as to what the administrative officer thinks the
‘statute or regulation means, * * *,.° ' : : )

“In fairness to the claimants, it should be said that no suggestion has been

. made, that the water in suit is adulterated or is not a ‘wholesome, natural
- mimeral spring water, suitable for human consumption. The Federal Food
and Drug Administration, which the claimants evidently regard -as un-
justifiably intermeddling in their affairs, does not see eye to eye with them
in regard to many of their representations of the curative, remedial, medicinal
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-and dietary properties of the water. Some of .these representations are un-
.- questionably fanciful, and some, ne doubt.: extravagant It seems unfortunate
- that the water should not be sold for what it is and in conformlty ‘with the ap-

plicable regulatmns of the Federal Food and Drug Administration. . . -

- “Our conclusion is: that the water in suit was conclusively shown to be
: m1sbranded because it was represented by its: labelmg, for spec1a1 dietary

uses and beeause the labels on the bottles d1d not contain the mformatmn Te-
quired. by the applicable regulatlons -
“The judgment appealed from is reversed, and the case 1s remanded with

“directions to enter a Judgment of condemnatlon CORTRR

:Followmg the opmwn of the court of appeals the dlstnct court entered the
. followmg gudgment on 12—19—57 T T S AL S

_ Mnum, Dwtmct Judge: “The mandate of the Unrted States Court of Appeals

,for ‘the Bighth Circuit on the appeal -of -theslibelant heretofore: taken in this
“cawsé hdaving been fransmitted to’théiClerk:of this Court and:filed herein on

’August 29, 1957, and the same having been brought to the attention of the
- Court, ‘and upon consideration ‘of the méandate and of ‘thie'-opinion of the
‘ Umted States Court of Appeals ‘for thé Eighth Clrcult referred to in the
fimandate, m comphance therew1th 1t 1s hereby '

“‘ORDERED ADJ UDGED AND DECREED by th1s Court as follows

“1 That the Judgment of th1s Court entered herem on June 2 1956, be and
- thet :‘ame is hereby vacated and set: as1de and the hbel of mformatmn rein-
.sta -
“2, That pursuant to the verdlct herem returned on J une 6 1958, w1th
respect to the charges contained in Paragraphs 3 and § of sa1d libel of in-
- . formation, alleging a misbranding of said: water within the meaning of 21
+USC 852(a) and 21 USC 843(4) because.of false-and misleading representa-
tions, which issues were submitted to the jury by consent of the parties, and
"in:accordance with said Jury verdict:in favor of the c¢laimants on all said
- igsues, the charges contained in Paragraphs 3.and:5 of sa1d 11bel of 1nformat1on
-are hereby-dismissed with prejudiceto thelibelant; ,
. #3, That.as a matter of law the water in suit was m1sbranded W1th1n the
meaning of 21 USC 343(j) because it was represented by its labeling as a-food
for special:dietary uses by reason of its mineral content:and because the labels
on the bottles did not contain the information required by that section and by
..-the ‘applicable regulations appearing at 21 CFR 125.4; that by reason of said
“violation of 21.USC 343 (j) said water under selzure is: hereby condemned and .
forfeited'to the use’'of'the United States; ..i:
. - “4-That the:United States’ Marshal for thJs Dlstnct destroy the water
libeled herein pursuant to this judgment of condemnation; '
".¢5.. That the libelant have and recover from the cla1mant Mountam Valley
. Sales' Company, the court costs and fees of:this action, 1nclud1ng storage and
other proper expenses, which are directly referable to the misbranding adjudged
herem i .

: After the Judgment was entered on 12-19-57, the Government filed a Pet1t1on
for a Writ of Mandamus-asserting -that the judgment was not in accord with
the opinion of the court of appeals (247 F.2d 473). = .

On 5-28-58, the -court of appeals handed. down. the followmg opinion (256
F. 2d-89) : : . _ L o .

P CURIAM. v Cr _ -
“This Court, on August6 1957, in United States v. 353 Gases * ok ¥ Movuntam
Valley Mmeral Water, a libel proceedlng, reversed the judgment appealed from.
The Judgment in favor of the claimants was based upon the verdict of a jury

~ finding all issues in their favor. The reversal of the judgment by this Court
was based upon its conclusion that all of the sales literature involvéd in adver-
tising the water was; as a matter of law, ‘labeling’; that the evidence con-
clusively ‘showed -that the mineral water in suit: had been recommended for
special dietary uses, and that the labels on the bottles did.not contain the
information required by applicable regulations; that, at the close of the evi-



222 FOOD, "DRUG; VAND ' COSMETIC ACT RN,

. deiice, “the’ Government -was entitled to‘a ditected- verdict,.and that*the trial -

' court érred in-denying' the Governnient's imotion for such a verdict. ' We.re-
- mandéd +hé cdse ‘with directions 'teo enter & judgmerit-of ¢condemnation. - 247

©{emhe parties; after the remand of the ‘edse, were unable to’ agree upon the
 form of judgment required by ‘our -opinion:and mandate.’ Judge Miller, for
- the District Court; entered a judgmert of condemnation, but, over ‘the'objections
_ of the Government, included in it a paragraph 2. reading as follows T

That pursuant to the :verdict heréin :returned on.June. 68,1956, with
respect to the charges contained in Paragraphs 8 and 5 of said libel of
“information, alleging a misbranding of said water within-the meaning of
21 U.S.C. § 852(a) and 21 U.S.C. § 343(a). because-of false and misleading
representations, which issues were submitted to the jury by consent of the

- ;¢ parties;-dnd in accordarce with:said jury verdict in favor of the-claimants
. - on~+all’ said issues, ithe.chargesicontained in Paragraphs 8 and 5! of . said
. 1ibel -of information- are hereby disinissed :with prejudiee to.the libelant.

’._' . This Wés-: done: upon : the .' theoi'y that the Clalmants Were, " notmthstandmg
..the reversal of the judgment appealed from in the libel proceeding, entitled to

the benefit of so much of that judgment as was.based upon the verdict of the
jury with respect to the issue of alleged misrepresentations’in labeling, insofar
as that issuewas claitmed to be unielated to the guestion of thelalleged repre-
sentations of the water for dietary uses. In providing for the recovery by
- the Government of costs and expenses in paragraph 5 of the judgment entered
“on éur niandate, Judge Miller also added the words, ‘which are directly refer-
atlj)le‘ t:d the misbranding adjudged herein’ To this the Government -also
- objected. R VARSI P S - e S DL

-“Théi :'1‘>'11.14'pv0seE of'~the‘.hinsta"ni:v =iﬁaﬂdamuS'.proéeédiﬁg brdught by,the.Gavern-
.ment against Judge Miller is to secure the elimination from:the final judgment
~iof those portions above referred:tou: . < frariivrs. «omar v o gl e
. “It is' our‘opinion ithat every .elemént and-issue. which inhered  in..the
© yerdict upon which: the judgment:appealed from in the libel ‘proceeding was
based, disappeared from ‘the ‘case when this; Court reversed that judgment
- and:‘directed the-entry-of’a judgment in favor of the Government on the
: - ground ‘that; under the:evidence -and as a matter of law, it was. entitled
- to a judgment-of: condemnation at the close of the evidence.::: We:are satisfied
= ‘that the Government is:entitled to. have eliminated the challenged portions
.. of the judgment which Wwas.entered after:the remand of -the libel: proceeding.
.. : “Wie think it is unnecessary -to issue a..writ:of mandamus, since we have
no doubt that Judge Miller will :readily: comply:with - this/: Court’s: views
- ag-toithe form of judgment reduired by its: mandate. 'He: is::directed to
amend the judgment by -eliminating ;paragraph 2:and:striking:out iin para-
. ~graph 5 the Words, ‘which are direectly referable to the misbranding:adjudged
_’herein.” -As so amended the.judgment ‘will -conform to the mandate -of this
A rehearing was denied by the court of appeals on 6-27-58. The claimants
then applied to the United States ‘Supreme Court for a -writ of certiorari which
was denied on 10-13-58 (358 U.8. 834).  Subsequently, on 10-24-58, the judg-
ment of the district court of December 19, 1957, ‘was amended to comply with
the order of the cotrt of appeals of May 28,1958; and the application- for writ
of mandamus was dismissed. The amended judgment contained simply ‘a!find-
ing that the water under seizure was misbranded under Section 403(j), and
provided: for destruction of .the:. water, with assessment against claimant of
costs without qualifieation... om0 P i

““Thereafter, the’ claimiants; ‘Mountdin fV_a,‘,l’_lé&f’ Sa'.eréA‘_'Cb'.“ -and H.+B. ?in¢Fa,rl“ing )

filed claims and motions for returii of the water, containers, “and pamphlets.
On 6-24-59, the court denied: the motion of Mountain Valley Sales. Co. and
ordered the:water destroyed. In. addition, the court ordered, after the-destruc-
tion of the water, the Telease 'of the bottles, carboys, containers and pamphlets
tO theclaimévnts. pi o1 R S B R P
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‘TThe order further: provided that neither it, nor:the:return of:the articles
‘and pamphlets to the claimants‘ thereunder would: eonstitute: or:imply -any
" ‘adjudication upon the issues of the:truth or falsity:of: the-claims: appearing
©in said pamphlets under Sections 502(a) and 403 (a) as charged:.in the- hbel
as the questlon of such truth or falsnty had not been ad;udmated R ORY

26598 Blo-Zyme tablets. (FD 0 No 43314 S No 32—856 P)
QUANTITY 1 drum of 8§, 300 tablets at East Orange, N .
SHIPPED: 6-4-59, from Inwood, Long Island; N.X. ..

Laser 1N Parr: (Btl. label attached to drum) “100 G'relvets BIO-ZYME
Nutritional Supplement * %k Each Blo-Zyme Gelvet contams * %% Yitamin
UB-1 *-* * 5'mg, M’DAR 500% N1ac:1nam1de R K 20 mg. * V1tamiri B12
act1v1ty 6 meg. " MDAR——Mlmmum da1ly adult requ1rement * need m human

‘Pharmaceutical Products Co. 3033 Newark, New Jersey.” .-
LIBELED : 7—27—59 Dist. N.J.

CHARGE 402(b) (1)——Wh11e held for sale, -the valuable cons’atuents “vitamin
:‘fBi, vitamin By, and macmam1de, _had been 1n part om1tted or abstracted
"”'from the art1c1e and " 403(a)—wh1le held for ‘sale,’ the label ‘statement
" “Bio- Zyme is'a s01ent1ﬁcally formuated Synerglstlc combmatmn of enzymatrc
‘factors with ammo ac1ds, mmerals protem and carbohydrate dlgestrve en-
. zymes plus v1tam1ns of the B Oomplex group RORY wras faled and ‘mis-
' leading since’ there 1s ‘no- s01ent1ﬁc Justlnﬁeatlon for formulatlng a synerg1stlc
. comb1nat1on of enzymat1c factors, and " the’ ‘label stdtement “Niacinamide
* % % need ‘in human nutrltlon estabhshed but n6 MDAR: estabhshed" was
false and m1slead1ng smce the m1mmum da1ly requ1rement for maemamlde
-+ has been established. IR AN : ; :

:DISPOSITION 8~27—59 Default—destru

'on."-f'f ‘

26599 Protein dletary supplement. (FD O No 43545 (»Sl Nos 69—681/2 P)

QUANTITY: 1 case containing 10 1,000-tablet btls.; 33 cases, 12:- 300-tablet
- btls. each, 12 cases, 12 80-tablet btls. each, and 7 1,000 tablet btls . 23
300-tab1et btls., and 60 80-tablet btls at aneapohs, an

SHIPPED: Between 4—30-59 and 6—17—59 from Omaha Nebr, by V1tamm
Industries. - .., T . P AT
LABEL - IN ‘PART (Btl) “Verne Gagnes Fort1ﬁed* Protem Three P’s ‘Protein
~-Power Pack Dietary  Supplement . Distributéd -by. Vitamin :Industries, 1511
- ‘Davenport St., Omaha, Nebr. * * % Ingredients: Thé readily available na-
tural food protein factors in- Three P’s are ‘composed-of. d- special, - skill-

. fully blended formulation consisting of: Soya Lecithin,: Soy Powder,: Solids
of defated, dehydrated. milk, -barley. malt, -Sucrose, . Dextrose, Deb1ttered
- Special Strain:Yeast, with natural punﬁed Bone Meal P : s

LiBELED: 9—-23—59 Dist! an SR

CHARGE 403(a)—When shapped the label statements, “Fortlﬁed Protem,”
“Protein Power Pack e “Ghamplon of the World,” and “Protein Concentrate,”
together with a picture of an athlete on the label, represented and sug-
gested that the article was a fortified protein, that it was a protein con-
centrate, that its protein content would supply a significant amount of
strength and power, and that the user would develop an athletic physique,
which statements and design were false and misleading since they were
contrary to fact; 403(e) (2)-—a portion of the 80-tablet size bottle failed




